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JOYNER, J. JULY , 2001

VEMORANDUM

This is a federal election |aw case brought by the Federal
El ection Conmi ssion (“FEC’ or “Comm ssion”) agai nst Defendants
Arlen Specter ‘96, the canpaign commttee of United States
Senator Arlen Specter during his unsuccessful 1996 presidenti al
canpai gn; Paul S. Dianond, Treasurer of Arlen Specter ‘96
(collectively, “Specter 96"); and Koro Aviation, Inc. (“Koro”).
In its Conplaint, the FEC all eges that Specter ‘96 viol ated
certain sections of the Federal Election Canpaign Act of 1971, 2
US C 8§ 431, et seq. (“FECA") by accepting an unlawful in-kind
contribution fromKoro in the formof the unreinbursed val ue of
charter air travel. Before the Court are (1) Specter ‘96's
Motions to Dismiss and for Summary Judgnent; (2) Koro's Mdtion to
Dismiss; and (3) the FEC s Cross-Mtion for Partial Summary
Judgnent and Motion to Strike. For the reasons that follow, we

will deny all of the Motions.



BACKGROUND

Arl en Specter currently is the senior United States Senator
from Pennsyl vania. |In March 1995, Senator Specter announced his
candi dacy for the Presidency of the United States. Shortly
thereafter, he fornmed Specter ‘96, which served as his authorized
canpaign commttee for the duration of his presidential canpaign.
Senat or Specter renmained an active presidential candidate until
Novenber 22, 1995, when he announced his withdrawal fromthe
race.

Koro is a commercial air charter service based in Hazelton
Pennsyl vania. Prior to 1990, Koro was known as KAMA Pl astics
Conpany (“KAMA"), a private conpany engaged in the manufacture of
pl astic products. [In 1990, KAMA sold its plastics manufacturing
operations and converted its air fleet into a cormmercial charter
busi ness, renam ng the new conpany Koro. The newy forned Koro
obtained an Air Carrier Certificate fromthe Federal Aviation
Adm nistration (“FAA’) in June 1990. (See FEC Resp. Mem at 3 &
Ex. 3).1

Begi nning in 1986, Senator Specter traveled for both

of ficial and canpai gn-rel ated purposes on aircraft owned by KAMNA

1 For a discussion of the procedure for obtaining an Air Carrier

Certificate and rel ated issues, see 14 CF. R § 119.
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After KAMA becane Koro in 1990, Senator Specter continued to use
Koro aircraft for official and canpai gn purposes, including
during the 1996 presidential canpaign, just as he had before the
corporate change. Throughout his relationship with the conpany,
Senat or Specter paid KAMN Koro first-class airfare for flights
between cities with regularly schedul ed commerci al service, a
practice he believed to be in accord with applicable Senate and
FEC rul es.

During the 1996 presidential canpaign, the FEC, pursuant to
its statutory obligation, audited all presidential canpaigns that
recei ved federal matching funds. Because Specter ‘96 received
mat ching funds in excess of $1 mllion, it was subject to a
normal FEC audit, which occurred in May 1996. As a result of the
May 1996 audit, the FEC Audit Division (“Audit D vision”)
determ ned that Specter ‘96 had conmmtted three el ection code
violations, only one of which is at issue in this case.?
According to the Audit Division's findings, “Koro made and

[ Specter “96] received a prohibited in-kind contribution of at

2 The Audit Division found that Specter ‘96 (1) accepted $83,769 in
excess contributions fromindividuals; (2) had three checks outstanding to
vendors that had not been cashed in the anmpunt of $3,562; and (3) should have
paid a full charter fare, instead of a first-class fare, for flights on Koro
aircraft. Specter ‘96 did not dispute the first two findings and,
consequently, issued a check to the United States Treasury covering the
anounts owed by virtue of those violations. Specter ‘96 disputed the third
finding regarding the proper fare for air travel, which is the subject of the
i nstant acti on.



| east $155,251.” (See Exit Conf. Mem of the Audit D v. at
Specter ‘96 App. A p. 14A).® The Audit Division reached this
concl usi on based on its determ nation that the applicable

regul ations required Specter ‘96 to pay a full charter fare --
not a first-class fare — for travel on Koro planes. Because
Specter ‘96 only paid a first-class fare, the Audit D vision
found the difference in value between Koro’s charter rate and a
first-class rate to represent an in-kind contribution to Specter
‘96. (See id. at 12A-18A). Specter ‘96 contested these initial
findings, claimng that it had foll owed the applicable

regul ations and that the Audit Division’ s construction of those
regul ati ons anounted to rewiting them (See D anond 2/11/97
letter at 25A-30A; Specter 2/11/97 letter at 31A).

After conpleting its investigation and findings, the Audit
Division submtted its audit report of Specter ‘96 to the FEC for
approval at the FEC Conm ssioners’ June 12, 1997 neeting. (Audit
Div. 5/29/97 Mem at 34A). The Conmi ssioners in turn approved
the audit report at that neeting. (See Mnutes of 6/12/97 FEC
nmeeting at 61A-75A). Next, on Novenber 12, 1997, the Comm ssion

voted to open an official Matter Under Review (“MJR') and, based

3 Future citations to materials within Specter ‘96's Appendices will be
referred to by page nunber and the correspondi ng appendi x nunber. For
exanpl e, a docunent appearing at page 28 of Appendix Awll be referred to as
“ 28A. ”



on the acconpanyi ng Factual and Legal Analysis, found that there
was reason to believe that Specter ‘96 violated FECA. (See FEC
11/ 20/ 97 letter & attch. at 109A-116A). The Commi ssion then
informed Specter ‘96 that it had the opportunity to respond to
the Factual and Legal Analysis and to enter into a pre-probable
cause conciliation agreenent. (lLd.) On July 29, 1999, the
Conmmi ssi on forwarded Specter ‘96 a proposed pre-probabl e cause
conciliation agreenent. (Kay 7/29/99 letter & attch. at 133A-
138A). Specter ‘96 rejected that agreenent, and advised the
Comm ssion to proceed with its probable cause brief. (D anond
8/5/99 letter at 139A-140A).

The FEC General Counsel’s Ofice, Specter ‘96, and Koro
submtted to the Comm ssion their respective briefs in favor of
and in opposition to finding probable cause in Cctober 1999.
(See Gen. Counsel Brief at 144A-154A; Specter ‘96 Brief at 155A-
174A; Koro Brief at 197A-229A; see al so Specter Supp. Brief at
188A- 196A). After consideration of the briefs, the Conm ssion
found on Decenber 14, 1999, that there was probable cause to
bel i eve that Specter ‘96 and Koro viol ated FECA. Pursuant to
that determ nation, the Conm ssion sent Specter ‘96 a post-
probabl e cause conciliation agreement. (See FEC 1/5/00 letter at
230A- 234A). Specter ‘96 rejected this second conciliation

agreenent, restating its viewthat the clains against it were



wi thout nmerit. (Dianmond 2/9/00 letter at 235.1A). Because of
its inability to settle the case through conciliation, the FEC
filed the instant civil action on June 22, 2000. (See FEC

6/15/00 letter at 236A).

DI SCUSSI ON

Requl ati ons At | ssue

FECA prohibits political canpaigns fromreceiving
contributions fromcorporations. 2 U S.C. 8§ 441b(a); see also 2
US C 8 431(8)(A (i) (defining “contribution”). The heart of
the dispute in this case is the proper interpretation, and
consequent application or non-application, of two regul ations
i ssued by the Conmi ssion pursuant to this statutory prohibition.
Specter ‘96 argues that 11 CF. R 8 114.9(e) governs the issues
before the Court. Section 114.9 addresses generally the use of
corporate or |abor organization facilities and neans of
transportation. Subsection (e) of that section states, in
pertinent part:

Use of airplanes and ot her neans of
transportation

(1) A candidate, candidate’ s agent, or person
traveling on behal f of a candi date who uses
an airplane which is owned or |eased by a
corporation or |abor organization other than
a corporation or |abor organization |icensed
to offer commercial services for travel in



connection with a Federal election nust, in

advance, reinburse the corporation or |abor

organi zati on—-

(1) I'n the case of travel to a city served by

regul arly schedul ed conmerci al service, the

first class air fare;

(ii) I'n the case of travel to a city not

served by a regularly schedul ed comrerci al

service, the usual charter rate.
Based on its reading of § 114.9(e), Specter ‘96 nmaintains that it
was only required to pay first-class airfare for Koro flights
that were to cities served by regularly schedul ed comrerci al
service.* The Conmi ssion, however, clains that 8 114.9(e) is
i napplicable to this case because that section deals only with
canpaign travel on aircraft owned by corporations or unions that
are not engaged in the conmercial air transportation business,
whereas Koro was a corporation that was engaged in the conmerci al
air transportation business. Instead, the Conmm ssion argues that
11 CF.R 8 100.7 applies. That regulation derives from2 U S.C
8 431(8), which defines a contribution as “any gift,
subscri ption, |oan, advance, or deposit of noney or anything of
val ue made by any person for the purpose of influencing an

el ection for Federal office.” Building upon the statutory

definition, 11 CF. R 8 100.7(a)(1)(iii)(A) provides that:

“ It is undisputed that the flights at issue in this case were taken
between cities served by regularly schedul ed comerci al service.
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[T] he term “anyt hing of val ue” includes al

in-kind contributions. Unless specifically

exenpted under 11 C. F.R 100.7(b), the

provi sion of any goods or services wthout

charge or at a charge which is less than the

usual and normal charge for such goods or

services is a contribution. . . . . If

goods or services are provided at |ess than

t he usual and normal charge, the anount of

the in-kind contribution is the difference

bet ween the usual and normal charge for the

goods or services at the tinme of the

contribution and the amount charged the

political conmttee.
Based on 8 100.7(a)(1)(iii)(A), the Comm ssion asserts that
Specter ‘96, by only paying first-class fares instead of full
charter fares on Koro, received an unlawful corporate in-kind
contri bution.

Thus, the fundanental issue is whether 8 114.9(e) applies to
this case. That issue turns on the proper interpretation of the
excl usionary clause contained within the text 8 114.9(e), to wt,
“other than a corporation or |abor organization licensed to offer
commercial services in connection with a Federal election
.” (enphasis added). |If the exclusionary clause is properly
understood as applying to only those corporations that have a
special license to offer commercial services specifically
connected with a federal election, then the clause would not

exclude Koro fromthe purview of § 114.9(e). As a result, the

val uation fornula set out in 8 114.9(e)(1)(i) would govern the



flights at issue in this case, thereby confirm ng that Specter
‘96 correctly paid first-class fares for those flights.
Conversely, if the exclusionary clause is properly understood to
apply to all corporations that sinply are licensed to provide
comercial travel services, then the clause woul d exclude Koro
from§ 114.9(e)’ s coverage. As a result, the nore general

val uation formula described in 8§ 100.7(a)(iii)(A) would govern
the flights at issue, and Specter ‘96 would be |liable for the

full charter fare for those flights.

1. Motion to Disniss

A Legal Standard

When considering a notion to dism ss under Rule 12(b)(6), a
court nust “accept as true the factual allegations in the
conplaint and all reasonable inferences that can be drawn

therefrom” Allah v. Seiverling, 229 F.3d 220, 223 (3d Grr.

2000) (internal quotations omtted). A notion to dism ss may
only be granted where the allegations fail to state any claim

upon which relief can be granted. See Mdirse v. Lower Merion Sch.

Dist., 132 F.3d 902, 906 (3d Gr. 1997). Dy smssal is warranted
“if it is certain that no relief can be granted under any set of

facts which could be proved.” Klein v. General Nutrition Cos.,

Inc., 186 F.3d 338, 342 (3d Cir. 1999) (internal quotations



omtted). Although generally courts may not | ook beyond the
conplaint in deciding a notion to dismss under Rule 12(b)(6),
t hey may consider “an undisputedly authentic docunent that a
def endant attaches to a notion to dismss if the plaintiff’s

clains are based on that document.” Pension Benefit Guar. Corp.

v. Wite Consol. Indus., Inc., 998 F.2d 1192, 1196 (3d G r. 1993)

(internal quotations omtted). |In this case, there are nunerous
docunents fromthe adm ni strative proceedi ngs bel ow and ot her

mat erials of public record that are undi sputably authentic. (See
Specter ‘96 Mem at 4-6 (listing materials)). To the extent we
undert ake consideration of these materials, that consideration
does not convert Specter ‘96 or Koro's Mdtion to Dismss into a

summary judgnent notion. See id.; Halstead v. Mdtorcycle Safety

Found., 71 F. Supp. 2d 464, 467 (E.D. Pa. 1999).°

* * *

> The vast majority of the docunents that the FEC noves to strike relate
solely to Specter ‘96 and Koro's Mdtions for Sunmary Judgnment. W address the
FEC s argunments on this issue in Part I1l, infra. However, the FEC al so noves
to strike 165 pages of Specter ‘96's exhibits that do affect the parties
Motions to Dismiss. (See Specter ‘96 Appendix A Vol. [V, pp. 2000A-2165A).
These docunents consist entirely of FEC rul emaking nmaterials, including a
prior Petition for Rul enmaking, public coments regarding the Petition, and the
FEC s response to and disposition of the Petition. Nearly all of the listed
mat eri al s appeared in the Federal Register and are wi dely avail able on
el ectroni ¢ dat abases such as WestLaw. The FEC provi des scant support for
striking any of these particular docunents. |In view of the long Iine of cases
affirmng that a court may look to “court files, records and |letters of
of ficial actions or decisions of government agencies and admi nistrative
bodi es” when considering a Rule 12(b)(6) notion, Ariznmendi v. Lawson, 914 F.
Supp. 1157, 1160-61 (E.D. Pa. 1996), we deny the FEC s Mdtion to Strike with
respect to these docunents.
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In its Motion to Dismiss,® Specter ‘96 nakes two basic
argunents in the alternative: (1) 8 114.9(e), by its terns,
applies to this case and directs that Specter ‘96 needed to pay
only first class airfare; or, if 8 114.9(e) does not apply, (2)
the appropriate regul ati ons exceed the statutory authority given

by Congress under FECA. W address these argunents in seriatim

B. Applicability of 8§ 114.9(e)

In general, courts give “substantial deference to an
agency’s interpretation of its own regulations.” Thomas

Jefferson Univ. v. Shalala, 512 U S. 504, 512, 114 S. C. 2381,

129 L. Ed. 2d 405 (1994) (citations omtted). OQur job is not to
determ ne whi ch anong several conpeting interpretations is best;
rather, an agency’s interpretation nust be given controlling

wei ght unless it is either plainly erroneous or inconsistent with
the regulation. [d. 1In other words, we will defer to the
agency’s interpretation of its regulation unless an “alternate
reading is conpelled by the regulation’s plain | anguage or by

ot her indications of the [agency’ s] intent at the tinme of the

regul ation’s pronulgation.” 1d.; Trinity Broad. of Fla., Inc. V.

6 Because Specter ‘96 and Koro's Mptions to Disnss are in large part
identical, we will address themtogether and refer only to “Specter ‘96's”
noti on, except where otherwi se indicated. Qur analysis of the clains applies
with equal force to the analogous clainms in Koro’ s notion.
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FCC, 211 F.3d 618, 624-25 (D.C. Gir. 2000) (citing Thomas

Jefferson Univ.); Connecticut Gen. Life lns. Co. v. COR 177 F.3d

136, 144 (3d Cir. 1999) (sane).

Foll ow ng the outlines set forth by the Suprene Court,
Specter ‘96 argues that the FEC s alternative interpretation of §
114.9(e): (1) violates the plain | anguage of the regul ation; and
(2) violates prior, binding FEC precedent on this precise issue.
In addition, Specter ‘96 forwards a third argunent, nanely, that
even if the FEC s interpretation of § 114.9(e) is perm ssible,
enforcenent based on that interpretation would violate Specter

‘96" s due process rights because of insufficient notice.

(1) Plain Language of 8§ 114.9(e)
As always, our interpretation of a statute or regulation
begins with the statute or regulation’s | anguage itself. See

Bread Political Action Comm v. FEC, 455 U. S. 577, 580, 102 S.

Ct. 1235, 71 L. Ed. 2d 432 (1982); In re United Healthcare Sys.,

Inc., 200 F.3d 170, 176 (3d G r. 2000). Extracting the |anguage
i napplicable to the instant case, 8 114.9(e) states that: “A
candi dat e who uses an airplane which is owned by a corporation
ot her than a corporation |icensed to offer commercial services
for travel in connection with a Federal election nmust, in

advance, reinburse the corporation.” Specter ‘96 argues that the

12



clause “for travel in connection with a Federal election”

nodi fies the preceding term“services.” Based on that
construction, Specter ‘96 notes that Koro is not a “corporation
licensed to offer commercial services for travel in connection
with a Federal election” and, therefore, the exclusionary cl ause
within 8 114.9(e) does not apply. It follows then, in Specter
“96's view, that 8§ 114.9(e) governs the rei nbursenent process in
this case. Because Specter ‘96 acted in accordance with 8§
114.9(e), it concludes that it did not commt a violation of
FECA.

The Conmi ssion, not surprisingly, reads the quoted passage
differently. Inits view, “for travel in connection with a
Federal election” does not nodify “services,” but rather
descri bes the type of travel involved. Put another way, under
the FEC s construction, “for travel in connection with a Federal

el ection” nodifies the verb “uses,” which appears in the

regul ati on several |ines above the exclusionary clause. Under
this construction, the exclusionary clause consists only of the
phrase “other than a corporation |licensed to offer conmerci al
services.” Because Koro is admttedly a corporation licensed to

of fer comercial services, the Conm ssion argues that § 114.9(e)

is inapplicable by virtue of the exclusionary clause, and the

13



nore general prohibition against corporate, in-kind donations
applies, see § 100.7.

We agree that Specter *96's reading of § 114.9(e) nay be the
nmore natural of the two. However, 8 114.9(e)’s |l ack of
punctuation and | ess-than-artful drafting make it difficult, if
not inpossible, to divine the true neaning of the regulation by
cursorily reading it. Perhaps recognizing that fact, both
parties point to various principles of statutory interpretation
to aid our analysis of the regulation s plain |anguage.

Specter ‘96 relies largely on the “doctrine of the |ast
antecedent” for support of its position. Under that doctrine,
“qual i fying words, phrases, and clauses are to be applied to the
words or phrase inmedi ately preceding, and are not to be
construed as extending to and including others nore renote.”

Elliot Coal Mning v. Director, Ofice of Wrkers’ Conpensati on

Prograns, 17 F.3d 616, 629 (3d Gr. 1994) (internal quotations

omtted); see also 2A Norman J. Singer, Sutherland Statutory

Construction 8§ 47:33 (6th ed. 2000) (“Referential and qualifying

wor ds and phrases, where no contrary intention appears, refer
solely to the |l ast antecedent. The |last antecedent is the | ast
word, phrase, or clause that can be nmade an antecedent w thout

i mpairing the neaning of the sentence.”) (internal footnotes and

guotations omtted). As Specter ‘96 points out, straight-forward

14



application of the doctrine of the |last antecedent in this case
woul d conpel the conclusion that “for travel in connection with a
Federal election” nodifies the noun “services” inmediately
preceding it.

The FEC responds that the doctrine of the |last antecedent is
far too weak of authority to establish the plain | anguage of §
114.9(e), especially where there are other indicators suggesting

a different interpretation. See Tippins Inc. v. USX Corp., 37

F.3d 87, 93-94 (3d Cir. 1994) (noting that doctrine of |ast
antecedent holds that nodifier’'s reference is to the closest noun
“absent a clear intention to the contrary” and refusing to apply

doctrine where contrary readi ng was supported by other evidence);

Texas Mun. Power Agency v. EPA 89 F.3d 858, 877 (D.C. GCir. 1996)
(stating that rule of |ast antecedent is “not an inflexible rule,
and is not applied where the context indicates otherw se”); see

al so Young v. Conmmunity Nutrition Inst., 476 U. S. 974, 980-81,

106 S. C. 2360, 90 L. Ed. 2d 959 (1986) (observing that “the
Engl i sh | anguage does not always force a witer to specify which
of two possible objects is the one to which a nodifying phrase
relates” and finding agency’s interpretati on of anbi guous statute
reasonable). In this case, the FEC finds support for its
interpretation in several official, publicly avail abl e agency

publications that construe 8 114.9(e) in the sane manner as the

15



FEC does here.’” The FEC concludes that these naterials

constitute a clear intention to the contrary of Specter ‘96

view s and are nore indicative of the nmeaning of 8 114.9(e) than

mechani cal application of the doctrine of the | ast antecedent.
The FEC further argues that Specter ‘96's reading, while in

accord with the doctrine of the |ast antecedent, would viol ate

ot her wel |l -known principles of statutory construction. First, it

mai ntai ns that Specter ‘96's construction of 8§ 114.9(e)’s

excl usionary clause puts the regulation in conflict with the

| arger statutory and regul atory schene. (FEC Resp. Mem at 10-

” The materials pointed to include the FEC s Expl anati on and
Justification of 8§ 114.9(e), which was published contenporaneously with the
promul gation of the regulation. See 1 Fed. Election Canp. Fin. CGuide (CCH)
1930 (“[Section 114.9(e)] allows candidates . . . to use airplanes owned .
by a corporation . . . which is not licensed to offer comrercial services
provided that the corporation is reinbursed in advance for the use. The
advance rei nbursenent is required because the corporation . . . is not in the
regul ar business of offering comercial transportation for credit.”). In
addition, the FEC notes that it publishes and widely circul ates a “Canpaign
Qui de for Congressional Candidates and Comrittees,” which outlines the various
rul es and regul ati ons under FECA. This publication also adheres to the FEC s
present interpretation of § 114.9(e). See id. at {7511 (“A candidate
may use an airplane owned . . . by a corporation that is not licensed to offer
comercial services (one that is not an ‘air carrier’ under the Federa
Aviation Adm nistration rules).”). A simlar manual, the “Canpaign Guide for

Cor porations and Labor Organi zations,” is distributed specifically for use by
corporations and unions involved in federal elections and |ikew se adheres to
the FEC s present interpretation. See id. at 17521 (“a candidate . . . nay,

in connection with a federal election, use an airplane owned or |eased by .

a corporation that is not licensed to offer commercial service (i.e., that
is not an ‘air carrier’ under the Federal Aviation Admnistration rules).”).
Finally, the FEC highlights its “Financial Control and Conpliance Manual For
Presidential Primary Candi dates Receiving Public Financing,” which is sent to
every candidate qualifying for federal matching funds. This nanual states:
“To varyi ng degrees canpai gns nmake use of aircraft for campaign travel which
are owned or operated by |abor organi zati ons or corporations not licensed to
of fer commercial services. Wen such aircraft are used the rate of
rei mbursenent is controlled by Section 114.9(e) of the Commi ssion’s
regul ations.” See Aff. of T. Nuthern at FEC Ex. 9, Attch. A (enphasis added).
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11, 13). “I't is a fundanental canon of statutory construction
that the words of a statute nust be read in their context and
with a viewto their place in the overall statutory schene.” FEDA

v. Brown & WIllianson Tobacco Corp., 529 U S. 129, 133, 120 S

Ct. 1291, 146 L. Ed. 2d 121 (2000) (internal quotations and
citations omtted). “A court nust therefore interpret the

statute as a symmetrical and coherent regulatory schenme and fit,

if possible, all parts into an harnonious whole.” 1d.; see also

Fire Merchants Acceptance v. J.C. Bradford & Co., 198 F.3d 394,

402 (3d Cir. 1999) (courts are “enjoined to interpret statutes in
light of the context of the statutory schene”).

The FEC clains that under Specter ‘96's reading, a canpaign
commttee would be able to elude the general rule in §
100. 7(a) (1) (iii) that prohibits in-kind contributions in the form
of discounted conmmercial services. (FEC Resp. Mem at 11). The
FEC s view is prem sed on the regulatory distinction between
travel on aircraft owned by corporations not in the
transportation business and travel on aircraft owned by
commercial charter services. Wth respect to the former, because
t hese corporations are not in the business of transporting
passengers, they have no established “usual and normal” fare.
Consequently, application of 8 100.7, which uses the term “usual

and normal charge” as a valuation baseline to determ ne whether a

17



candi date has received an in-kind contribution, is not possible.
To fill this void, 8 114.9(e) provides that travel on ordinary
corporate aircraft, i.e. aircraft without an established “usual
and normal charge,” shall be valued at a first-class or charter
fare, depending on the availability of regularly scheduled air
service to the given destination.® Wth respect to commercia
charter flights, however, there is an established “usual and
normal ” fare. Thus, the Conm ssion asserts that, because Koro
was a commercial charter service that did have established “usua
and normal” fares, 8 100.7 governs the valuation. In turn, the
Conmmi ssion mai ntains that Specter ‘96's alternative, and
significantly broader, reading of 8 114.9(e) directly conflicts
with the general prohibition against in-kind donations and woul d
evi scerate the overall purpose of the regulatory schene.

Second, relying on another principle of statutory
construction, the FEC responds that Specter ‘96's interpretation
of 8§ 114.9(e) either would fail to give nmeaningful effect to al
of the |anguage in that section or would |lead to an absurd

result. It is well-established that a “cardinal principle of

8 The value accorded is intended to reflect the value of the travel to
the candidate. Thus, if the travel is to a city where normal conmerci al
flights regularly fly, the value is assumed to be that of a first-class ticket
on a conmercial flight. 1If, however, the travel is to a city not served by
regul arly schedul ed comercial service, then the value is assuned to be that
of a chartered flight to that destination.
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statutory construction . . . [is to] to give effect, if possible,
to every clause and word of statute . . . rather than emascul ate

an entire section.” Bennett v. Spear, 520 U. S. 154, 173, 117 S.

. 1154, 137 L. Ed. 2d 281 (1997). “[l]nterpretation of a
statute involves the exam nation of the statute as a whole,” and
“[1]n that sense, we nust endeavor to give each word of the

statute operative effect.” Smth v. Magras, 124 F.3d 457, 462

(3d Gr. 1997) (citing Walters v. Metropolitan Educ. Enters., 519

U S. 202, 209, 117 S. Ct. 660, 136 L. Ed. 2d 644 (1997)); see

also ErieNet, Inc. v. Velocity Net, Inc., 156 F.3d 513, 516 (3d

Cr. 1998) (“[We nust construe the statute ‘so that effect is

given to all its provisions, so that no part will be inoperative

or superfluous, void, or insignificant.’”) (quoting Pennsylvania

Med. Soc’y v. Snider, 29 F.3d 886, 895 (3d Cir. 1994)).

Simlarly, statutory interpretations “which wuld produce absurd
results are to be avoided if alternative interpretations
consistent with the | egislative purpose are available.” 1d.

(quoting Giffin v. QOceanic Contractors, Inc., 458 U S. 564, 575,

102 S. C. 3245, 73 L. Ed. 2d 973 (1982)); see also In re Magic

Rests., Inc., 205 F.3d 108, 116 (3d Cr. 2000) (court nust “l ook

beyond the plain | anguage where a literal interpretation of this
| anguage woul d thwart the purpose of the overall statutory

schene, could lead to an absurd result, or would otherw se
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produce a result denonstrably at odds with the intentions of the
drafters.”) (internal citations and quotations onmtted).?®
On these bases, the Comm ssion contends that Specter ‘96's
interpretation of 8 114.9(e) would make that regulation’s
excl usionary clause a conplete nullity because there is, in fact,
no such thing as a special license to offer comercial air
service in connection with a federal election. As a result,
readi ng the regul ation as Specter ‘96 does woul d either make the
entire exclusionary clause neani ngl ess or woul d produce the
absurd result of requiring a license that does not exist.
Finally, beyond its specific responses to Specter ‘96's
argunent, the Conm ssion nakes the nore fundanental point that,
even if Specter ‘96's interpretation of 8 114.9(e) is nore
pl ausi bl e, the Comm ssion’s reading is due substantial deference

so long as it is reasonable. See, e.qg., Trinity Broad., 211 F.3d

at 625. The Conmm ssion enphasizes that this is especially true
when the interpretation involves an agency’ s own regul ation.

See, e.qg., Facchiano Constr. Co., Inc. v. United States Dep’'t of

Labor, 987 F.2d 206, 213 (3d Cr. 1993) (“an adm nistrative

agency’'s interpretation of its own regul ation receives even

% This fundamental principle also applies to the interpretation of
regul ati ons. See ldahoan Fresh v. Advantage Produce, Inc., 157 F.3d 197, 202
(3d Cr. 1997) (citing Silverman v. Eastrich Miultiple Investor Fund, LP, 51
F.3d 28, 31 (3d Gr. 1995)).
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greater deference than that accorded to its interpretation of a
statute.”)

In its Reply, Specter ‘96 both attenpts to counter the
Commi ssion’s responses and forwards several new argunents.
First, with respect to the underlying issue of the anount of
deference owed to the Comm ssion’s interpretation, Specter ‘96
argues that no deference is due when an agency’s interpretation
deviates fromthe plain | anguage of a regulation. See, e.q.

Public Enpl oyees Ret. Sys. of Chio v. Betts, 492 U S. 158, 171,

109 S. C. 2854, 106 L. Ed. 2d 134 (1989); Brown v. Gardner, 513

U S 115, 122, 115 S. C. 552, 130 L. Ed. 2d 462 (1994).
Foll ow ng sim |l ar reasoning, Specter ‘96 also rejects the

Commi ssion’s claimthat, because Specter 96's reading of 8§
114.9(e) may lead to an absurd or nonsensical result, the
alternative reading nmust prevail. 1In this respect, Specter ‘96
cites a long line of cases for the commobn-sense proposition that
statutory and regul atory | anguage nust be followed as witten and
that any perceived ill-results flow ng fromthe | anguage nust be
corrected by legislation, not judicial interpretation. See,

e.g., United States v. Mssouri Pac. RR Co., 278 U. S. 269, 277-

78 (1929); Johns-Manville Corp. v. United States, 855 F.2d 1556,

1567 (Fed. Cir. 1988); see also Crooks v. Harrelson, 282 U S. 55,

60, 51 S. . 49, 75 L. Ed. 156 (1930) (noting that literal termns
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of statute are only overridden if absurdity “so gross as to shock

t he general noral or conmmobn sense.”); St. Louis Co. v. United

States, 237 F.2d 151, 158 (3d Gir. 1956) (citing Crooks and
finding that detail ed code provisions had cl ear neaning
notw t hst andi ng hardshi p they caused party).

Both of Specter ‘96's above argunents suffer fromthe sane
shortcom ng. In each case cited, the | anguage of the statute or

regul ation at issue was unm stakably clear. See, e.q., Betts,

492 U. S. at 170-71 (agency interpretation of term “subterfuge”
due no deference because it was at odds with the ordi nary and
judicially established neaning of that termin context of ADEA);
Brown, 513 U. S. at 117-122 (agency’s interpretation of veterans’
disability statute as requiring “fault” due no deference because
statute contained no word or inplication of such requirenent);

John Hancock Mut. v. Harris Trust & Sav., 510 U. S. 86, 109, 114

S. . 517, 126 L. Ed. 2d. 524 (1993) (“By reading the words ‘to
the extent’ to nean nothing nore than “if,’ the Departnent has

exceeded the scope of available anbiguity.”). See also M ssour

Pac. RR, 278 U. S. at 277-78 (“The | anguage of [the] provision
is so clear and its nmeaning so plain that no difficulty attends
its construction in this case . . . . It is elenentary that

where no ambiguity exists there is no roomfor construction.”);
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Johns-Manville Corp., 855 F.2d at 1567 (unanbi guous term

“pendi ng” accorded ordi nary and established neani ng).

In contrast to the above cases, the provision at issue here
is not clear or unanbiguous. This is not a case involving
construction of conmmon termthat is universally ascribed an
ordinary definition, nor one involving technical jargon with a
highly particularized nmeaning in the context of a regulatory
area. Rather, the dispute over the so-called plain | anguage in
this case involves application of sometinmes inprecise rules of
syntax and grammar. The poor drafting and absence of punctuation
in 8 114.9(e) make that application all the nore difficult.
| ndeed, the only matter that is certain with respect to the
| anguage of 8 114.9(e) is that it is neither plain, nor clear.

As a result, cases involving statutes or regulations that are
mani festly clear are readily distinguishable fromthe case at
bar .

Next, Specter ‘96 argues that, because the Conmm ssion
publ i shed other materials that did clearly state that 8 114.9(e)
requires paynent of charter fare for travel on comrercial charter
aircraft, the different |anguage in 8 114.9(e) nust have a
di fferent neaning. (Specter ‘96 Resp. Mem at 9-10). In support
of this new argunent, Specter ‘96 cites nunmerous cases in which

courts found that the legislature’s use of different |anguage in
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different statutes indicated that the | egislature intended a

different neaning in the two areas. See, e.q., Lindahl v. Ofice

of Pers. Mgt., 470 U.S. 768, 779-80, 105 S. C. 1620, 84 L. Ed.

2d 674 (1985); Caneron v. Janssen Bros. Nurseries, Ltd., 7 F.3d

821, 826 (9th Cir. 1993).

Agai n, however, these cases offer no assistance to Specter
‘96 on the plain |anguage issue. Unlike in the cases Specter ‘96
cites, here the alternative sources are not separate, free-
standi ng statutes or regulations. See supra note 7 (listing
agency docunents). Instead, they are, by definition,
expl anations of the language in 8 114.9(e). Therefore, these
sources do not provide a contrast wth the | anguage of §
114.9(e), but rather provide an explanation or clarification of
the nmeani ng of that very section. Regardless of the weight
accorded these materials, they clearly do not buttress Specter
“96's argunent regardi ng plain | anguage.

Finally, Specter ‘96 points to the structure of subsections
(e)(1) and (e)(2) as evidence that its interpretation of §
114.9(e) nust prevail. Subsection (e)(1l) — the section
primarily at issue in this case — regulates transportation by
aircraft. Subsection (e)(2) is largely parallel in purpose to
(e)(1), except that it regulates transportation by other (i.e.

non-aircraft) neans. Specter ‘96 notes that (e)(2) does not
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i nclude the phrase “in connection with a Federal election,”
whereas (e)(1l) does. Fromthat prem se, Specter ‘96 argues that,
if “in connection with a Federal election” nodifies the verb
“uses” in subsection (e)(1l) (as the Conmm ssion suggests it does),
t hen that same | anguage shoul d appear in subsection (e)(2) and
nmodi fy the parallel verb “uses” in that subsection. Because the
Conmi ssi on chose to place the phrase only in subsection (e)(1),
Specter ‘96 argues that this further contradicts the Conm ssion’s
interpretation and confirns that “in connection with a Federal

el ection” nodifies “services” in subsection (e)(1).

We find this argunent too tenuous to nerit extended
consideration. Wile there is potentially sone | ack of
structural parallelismbetween (e)(1) and (e)(2) under the
Commi ssion’s interpretation, that |ack of parallelismcannot be
el evated to “plain | anguage” in favor of Specter ‘96's position.
Mor eover, such an argunment could only have force with respect to
a regulation drafted with great precision and clarity. Cf.

Ti ppins, 37 F.3d at 93 (reliance on general canons of statutory
construction inappropriate where statute was inartfully drafted
and had inprecise |anguage). As we have already illustrated, 8§
114.9(e) is the antithesis of clarity. Consequently, there is no

basis for holding that so slender a reed as |ack of parallel
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nmodi fi ers between subsections (e)(1) and (e)(2) is dispositive as
to the nmeaning of § 114.9(e).

In sum we find Specter ‘96's replies to the Conm ssion’s
argunments unavailing. However, in making that determ nation, we
observe that the Conm ssion’s argunents thensel ves are not
entirely satisfying. For instance, while there may in fact be no
such thing as a license to offer comercial services that are for
travel in connection with a federal election, there is nothing
sel f-evidently absurd about such a license. Nor do we think it
i ncunbent upon a candidate to be so famliar with applicable FAA
regul ations to question a clear and obvious reference to such a
license. But therein lies the problemw th Specter '96's entire
argunent — the |anguage at issue is not clear or obvious. Gven
t he | anguage’s ambi guity, we nust reject Specter ‘96's argunent
that its interpretation of 8 114.9(e) is conpelled by the plain
| anguage of that section. W also note that Specter *96's
interpretation of 8 114.9(e), while not necessarily resulting an
absurdity in theory, would result in an absurdity in fact by
producing a regulation that requires a license that does not
exist. In addition, that interpretation wuld create what
appears to be a policy contradiction in the FEC s overal
regul atory scheme. The FEC s interpretation, while perhaps not

t he nost natural reading of the | anguage at issue, is still
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reasonable in light of 8 114.9(e)’s anbiguity and the
counterintuitive result that would flow from Specter ‘96's

interpretation. See Thonas Jefferson Univ., 512 U S. at 512.

(2) Prior FEC precedent

Havi ng determ ned that the plain | anguage does not require
us to reject the Conmssion’s interpretation of 8§ 114.9(e), we
nmust exam ne whet her the Conmmi ssion’s interpretation conflicts
with prior FEC precedent. W find that it does not.

Agency interpretations of regulations that deviate, w thout

explanation, fromprior interpretations or explanations fromthe

sanme agency are generally not upheld by courts. Bush-Quayle ‘92

Primary Comm v. FEC, 104 F.3d 448, 453 (D.C. Gir. 1997) (citing

Interstate Quality Servs., Inc. v. RRB, 83 F.3d 1463, 1465 (D.C.

Cr. 1996)). 1In other words, it is incunbent upon an agency that
is departing fromits prior interpretation of a given regulation
to provide a “reasoned analysis that prior policies and standards
are being deliberately changed, not casually ignored.” Id.; cf.

FEC v. Denobcratic Sen. Canpaign Comm, 454 U S. 27, 37, 102 S.

. 38, 102 L. Ed. 2d 23 (1981) (“the thoroughness, validity, and
consi stency of an agency’s reasoning are factors that bear upon

t he ambunt of deference to be given an agency ruling”).
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Here, Specter '96's argunent primarily relies on the FEC s

| anguage within a Notice of Disposition of Petition for
Rul emaki ng t hat addressed valuation of flights and § 114.9(e).
The underlying Petition for Rul emaking was brought by the non-
profit organization Common Cause in July 1991. |In that petition,
Common Cause sought to have 8 114.9(e) revised so that
candi dat es, canpaign conmmttees, and political parties would be
required to reinmburse corporations at the charter rate for al
types of flights on corporate aircraft. In its Decenber 11, 1991
di sposition of that petition, the FEC rejected the proposed
revision. As part of the explanation for its decision, the FEC
stated that:

[T] he rei mbursenent rate set forth at 11

CF.R 8 114.9(e) is consistent with, if not

nore stringent than the rates used by the

House of Representatives’ Conmmttee on

Standards of O ficial Conduct in

i nvestigating potential violations of the

Rul es of the House of Representatives. It is

al so consistent with the General Service

Adm ni stration’s regul ati ons regarding

di scl osure of the value of permssible air

travel by federal officials on corporate
ai rpl anes under the Ethics in Governnent Act.

Canpaign Travel on Corporate Aircraft, 56 Fed. Reg. 64, 566,

64,567 (FEC Dec. 11, 1991) (notice of disposition) (enphasis
added). Specter ‘96 draws support fromthe above passage,

specifically relying on the FEC s statenent that the

28



rei nbursenent rates of 8 114.9(e) are “consistent with” the
anal ogous rates used by the CGeneral Service Adm nistration
(“GSA”) and the House of Representatives. To understand Specter
‘96's position, we set out below the correspondi ng regul ati ons of
GSA and the House of Representatives. The GSA rate standard
st at es:

(i) Transportation. 1In the case of

transportation on a chartered, corporate or

other private aircraft, report the first-

class rate that woul d have been charged by an

air common carrier at the tinme the

transportation was provided or, if conmmon

carrier transportation was unavail abl e

between the two | ocations, report the cost of

chartering a simlar aircraft using a

commerci ally avail abl e servi ce.
41 CF.R 8 304-1.9(a)(4)(i). And the House of Representatives
rate standard states: “Wth respect to gifts of transportation
on private aircraft, the value is equal to the commercial air
fare for the sane flight.” H R Rep. No. 95-1837, at 8 (1979).

Once agai n, paranount inportance nust attach to the actual

| anguage used by the FEC in prior precedent. 1In its 1991 Notice
of Disposition, the FEC states that the “rei nmbursenment rate [in §
114.9(e)] is consistent with . . . the rates used by the House of

Representati ves . Li kewi se, with respect to the GSA the
FEC stated that “It [i.e., the reinbursenent rate of 8 114.9(e)]

is also consistent with General Service Adm nistration’s
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regul ati ons regardi ng disclosure of the value of perm ssible air
travel by federal officials on corporate airplanes . . . .” 56
Fed. Reg. 64,566, 64,567 (enphasis added). As a close reading of
t he above passages shows, the FEC stated in 1991 that it was the
“rei mbursenent rates” of 8 114.9(e) that were “consistent with”
the rei mbursenent rates of the House of Representatives and GSA.
The reinbursenment rate within 8 114.9(e) is stated in

subsection (e)(1)(i) and (ii), which provide that corporations
are to be reinbursed for air travel as follows:

(i) I'n the case of travel to a city served by

regul arly schedul ed commercial service, the

first class air fare;

(ii) I'n the case of travel to a city not

served by a reqgularly schedul ed conmerci al

service, the usual charter rate.
Despite Specter ‘96's argunents to the contrary, a conparison of
this reinbursenent fornula to those of the House of
Representatives and GSA reveals that they are entirely
consistent. In all cases, the applicable rate of reinbursenent
turns on the flight's destination and the availability of regular
commercial service to that destination. The difference that
Specter ‘96 apparently relies upon is not the reinbursenent rate
of the regul ations, but rather the scope of their applicability.
In terms of the scope of applicability, 8 114.9(e) does differ
with the other cited regulations — specifically, it excludes
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fromits coverage those corporations “licensed to offer
commercial services.” Although that exclusionary |anguage is
probl ematic, we have already found that the FEC s determ nati on
that Koro falls within the exclusionary clause is based upon a
reasonabl e interpretation of the regulation. See supra Part
I1.B(1). The fact that 8 114.9(e) has a narrower application
than the other regul ati ons does not make the rei nbursenent rate
of that section inconsistent with the others.® As a result, we
find that the FEC s prior precedent regarding 8 114.9(e) does not
conflict with the position it has taken agai nst Specter ‘96 and
Kor o.

Qur conclusion is further supported by past FEC advisory
opinions. On May 31, 1978, the FEC i ssued an advisory opinion in
response to a question by then-U.S. Senator Robert Davis who
asked about the applicability of 8§ 114.9(e) to travel on aircraft
owned by a non-profit corporation. See Advisory Op. 1978-20: Use

of Airplane Omed by Non-Profit Corporation [1976-1990 Transfer

Bi nder] Fed. Election Canp. Fin. CGuide (CCH) 15318 (May 31,

10 gpecter ‘96 also argues that 11 C.F.R § 9034.7 confirns that §
114.9(e) applies, and 8§ 100.7 does not. Section 9034.7 deals with allocation
of travel expenditures for presidential primry candi dates. Subsection (b)(8)
of that section states “Travel on corporate airplanes and ot her corporate
conveyances is governed by 11 CFR 114.9(e).” Specter ‘96 only cites this
bri ef passage, neglecting to nention the precedi ng subsection (b)(7)(1), which
specifically applies to charter commercial service. It is undisputed that
Koro is an FAA-licensed charter air service business. Gven that § 9034.7
di stingui shes between flights on corporate aircraft and flights on charter
comercial aircraft, this regulation actually supports, rather than
underm nes, the FEC s construction of § 114.9(e).
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1978). In responding to Senator Davis's specific request, the
FEC described 8 114.9(e)’s meaning nore generally, stating in
part that “[s]ection 114.9 [provides] that the use of an airplane
owned or | eased by a corporation (other than one |icensed to

of fer comercial services) for travel by or on behalf of a

candi date in connection with a Federal election requires advance
reimbursenent.” 1d. The follow ng year the FEC i ssued a rel ated
advisory opinion that interpreted 8 114.9(e) in the sanme way.

See Advisory Op. 1979-52: Use of Airplane Owmed by Candidate’s

Corporation [1976-1990 Transfer Binder] Fed. Election Canp. Fin.

Gui de (CCH) 95437 (Nov. 8, 1979) (“Part 114.9(e) of the
Commi ssion’s regulations require a candidate, or the candidate’s
agent, who uses an airplane owned by a corporation (other than a
licensed conmercial air carrier) to reinburse the corporation

.”). In both cases, the FEC s advisory opinions are in accord
wWith its current interpretation of 8 114.9(e) as it relates to
this case.

Because we have determ ned that the FEC s interpretation of

8§ 114.9(e) neither conflicts with that regulation’s plain
| anguage, nor violates prior FEC precedent, we will defer to the

FEC s interpretation. Thonmas Jefferson Univ., 512 U S. at 512.
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(3) Due Process and the Rule of Lenity

Specter ‘96 next argues that, even if we accept the FEC s
reading of 8§ 114.9(e), that interpretation cannot be applied to
Specter ‘96 because doing so would violate the rule of lenity and
principles of due process. Although Specter ‘96 bl ends these
rel ated argunments into one, we will address them i ndividually.

The rule of lenity requires that anbiguities in a crimnal
or punitive statute be resolved in favor of the defendants. See,

e.g., United States v. One 1973 Rolls Royce, 43 F.3d 794, 819 (3d

Cir. 1994). This rule is based upon two underlying ideas: first,
“a fair warning should be given to the world in |anguage that the
common world will understand, of what the law intends to do if a
certain line is passed,” and second, “legislatures and not courts

shoul d define crimnal activity.” Babbitt v. Sweet Honme Chapter

of Communities for Geater O., 515 U S. 687, 704 n.18, 115 S

. 2407, 132 L. Ed. 2d 597 (1995) (internal quotations omtted).
Contrary to the FEC s suggestion, (FEC Reply Mem at 22, n.12),
the rule has been applied in contexts beyond just crim nal

st at ut es. See, e.qg., United States v. Thonpson/ Center Arns Co.,

504 U.S. 505, 517-18, 112 S. . 2102, 119 L. Ed. 2d 308 (1992)
(applying rule of lenity in civil context where anbi guous statute
had sonme crimnal applications). The rule of lenity, however, is

i nvoked only when, “after seizing everything fromwhich aid can
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be derived, we can nmake no nore than a guess as to what Congress

intended.” United States v. Thayer, 201 F.3d 214, 220 (3d Gr.

1999) (quoting Muscarello v. United States, 524 U. S. 125, 138,

118 S. Ct. 1911, 141 L. Ed. 2d 111 (1998)); see also United

States v. Hescorp, Heavy Equip. Sales Corp., 801 F.2d 70, 77 (2d

Cr. 1986) (“[The rule of lenity] is a doctrine of |ast resort,
to be used only after the traditional neans of interpreting
authoritative texts have failed to dispel any anbiguities.”).

In this case, there are nunerous other interpretive aids,
i ncluding principles of statutory construction, advisory

opi ni ons, and FEC canpai gn guides that clarify what the FEC

intended in drafting 8 114.9(e). See United States v. Sanders,
165 F. 3d 248, 251-52 (3d Gr. 1999) (rule of lenity only applies
after resort to “language and structure, |legislative history, and

nmotivating policies of the statute”); United States v. lverson,

162 F.3d 1015, 1025 (9th G r. 1998) (refusing to apply rule of
lenity where “recogni zed interpretive aids” indicated intent).
More significantly, we have already determned that the FEC s
interpretation of 8 114.9(e) is reasonable; the rule of lenity
does not provide an interpretive back door through which to avoid

that determ nation. See United States v. Kanchanal ak, 192 F. 3d

1037, 1050 n.23 (D.C. Cr. 1999) (“To argue, as defendants do,

that the rule of lenity conpels us to reject the FEC s ot herw se
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reasonabl e interpretation of an anbi guous statutory provision is

to ignore established principles of law. ”); see also Babbitt, 515

US at 704 n.18 (“W have never suggested that the rul e of
lenity should provide the standard for review ng facial
chal | enges to adm nistrative regul ati ons whenever the governing
statute authorizes crimnal enforcement.”). This reasoning is
even stronger in the present case, which, unlike Babbitt or

Kanchanal ak, involves an agency interpretation of its own

regul ation, rather than an agency interpretation of a statute.

See Facchi ano, 987 F.2d at 213.

The concept of fair warning underlying the rule of lenity
al so underlies the due process issue. On this issue, Specter ‘96

relies primarily on General Elec. Co. v. EPA, 53 F.3d 1324 (D.C

Cr. 1995). In General Electric, the District of Colunbia

Crcuit held that the EPA did not provide CGeneral Electric with
fair warning of its interpretation of a regulation governing PCB
di sposal and, therefore, could not hold the conpany |iable for
its conduct that ran afoul of that interpretation. 1d. at 1333-
34. In beginning its analysis, the Court of Appeals succinctly
summari zed the due process issues inplicated:

The due process cl ause prevents deference

fromvalidating the application of a

regul ation that fails to give fair warning of

the conduct it prohibits or requires. 1In the

absence of notice — for exanple, where the

regulation is not sufficiently clear to warn
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a party about what is expected of it — an
agency may not deprive a party of property by
inmposing civil or crimmnal liability.

Id. at 1328 (internal quotations and citations omtted). Cf.

Martin v. OSHRC, 499 U. S. 144, 158, 11 S. C. 1171, 113 L. Ed. 2d

117 (1991) (observing that using enforcenment or citation “as the
initial nmeans for announcing a particular interpretation nmay bear
on the adequacy of notice to regulated parties.”). The crucial
inquiry therefore is whether “[i]f, by review ng the regul ations
and other public statenents issued by the agency, a regul ated
party acting in good faith would be able to identify, with

‘ascertainable certainty,” the standards with which the agency

expects parties to conform” GCeneral Elec., 53 F.3d at 1329

(citing Dianond Roofing Co. v. OSHRC, 528 F.2d 645, 649 (5th Gr.

1976). See also United States v. Chrysler Corp., 158 F.3d 1350,

1356 (D.C. Gr. 1998) (finding insufficient notice of
interpretation where agency’s regulation was silent on question,
Federal Register Notice was too general, and agency had taken

conflicting positions in past); Gates & Fox Co. v. OSHRC, 790

F.2d 154, 156-57 (D.C. Cr. 1986) (finding insufficient notice
where regul ati on uncl ear and only prior “warning” cane from non-
authoritative third-party).

I n response, the Conm ssion argues that Specter *96's

argurent, by focusing exclusively on the | anguage of the
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regul ati on, overl ooks the Conmmi ssion’s other public statenments on

this issue. See General Elec., 53 F.3d at 1329 (stating that

notice can cone from “regul ati ons and other public statenents

i ssued by the agency.”) (enphasis added); PMD Produce Brokerage

Corp. v. USDA, 234 F.3d 48, 53 (D.C. Gr. 2000) (“Of course, the

Secretary may utilize neans other than the | anguage of his Rules
of Practice to give adequate notice of his interpretation.”);

Sekula v. FDIC, 39 F.3d 448, 455-57 (3d Gir. 1994) (finding

sufficient notice where interpretation of anbi guous regul ation
had been consistently applied, was consistent with regulation’s
general principles, and was dissem nated to public in laynen’s
panphl et). Specifically, the Comm ssion points to several
statenents, including (1) the Explanation and Justification of
8114.9(e), which was published when 8114.9(e) was pronul gat ed;
(2) previously issued FEC Advi sory Opinions 1978-20 and 1979-52;
(3) the FEC s Canpai gn Guide for Congressional Candi dates and
Commttees; and (4) the Financial Control and Conpliance Manual
for Presidential Candi dates Receiving Public Financing. See
supra. Each of these materials explains 8 114.9(e) in accordance
with the Comm ssion’s present interpretation. |ndeed, as we

not ed above, even Specter ‘96 admits that these materials state
the standard “plainly and sinply.” (Specter ‘96 Reply Mem at

10) .
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Gven that it is undisputed that the above materials state
the Comm ssion’s interpretation clearly and consistently, and
that these nmaterials were available to the public, we cannot
accept Specter '96's argunent that it |acked “fair warning” of
the Comm ssion’s interpretation of 8 114.9(e) despite the

anbiguity of that section’s actual |anguage. See, e.qg., Sekula,

39 F.3d at 457 (“there is no ‘trap’ when the agency’s
interpretation of a regulation is public and | ongstanding”).

Unli ke the cases it relies upon, Specter ‘96 does not point to
any contradictory application of 8 114.9(e), or a lack of tinely,
specific public statenents, by the FEC. As a result, we nust
reject Specter ‘96's due process argunent.

We have al ready determ ned that, because the FEC s
interpretation does not violate the plain | anguage of 8 114.9(e)
or prior FEC precedent, we nust defer to the FEC s
interpretation. Having now found that neither the rule of
I enity, nor due process prevents application of the
interpretation, we conclude that, per the FEC s interpretation, 8

114.9(e) does not apply to the facts in this case.!!

11 Koro and Specter ‘96 also add a new argunent in their Reply Briefs,

contendi ng that even under § 100.7 Specter ‘96 should only have been required
to pay first-class fares. Specifically, Specter ‘96 argues that the first-
class fare it paid was not discounted fromthe “usual and nornal” fare because
Specter ‘96 only used Koro aircraft on a stand-by basis, and Koro charges al
custoners a first-class fare for stand-by flights. |n support of this

def ense, Specter ‘96 cites to nunerous FEC advi sory opinions standing for the
general rule that discounted goods and services do not constitute a
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C. Exceedi ng t he FECA

In the second portion of its overall argunent, Specter ‘96
argues that, if § 114.9(e) does not apply, and therefore Specter
‘96 is required to pay charter rates for the disputed flights,
the FEC regul ations inperm ssibly exceed the statutory authority
of FECA. This argunent requires us to apply the well-known

st andards of Chevron U.S.A., Inc. v. Natural Res. Def. Council,

Inc., 467 U S. 837, 104 S. C. 2778, 81 L. Ed. 2d 694 (1984).
Chevron controls judicial review of agency regulations to ensure
that they accord with the statute fromwhich they are derived.
The Chevron analysis entails a two-step process. First, we | ook
to see if Congress has spoken on the precise question in issue.

| f Congress has, and its intent is clear, our analysis is over.
Id. at 842. Regulations that are in accord with Congress’s clear
intent are upheld; regulations that conflict with Congress’s
clear intent are struck down. |If, however, “the statute is

silent or anbiguous with respect to the specific issue,” then we

contribution if simlarly discounted goods and services were available to
others. (See Specter ‘96 Reply Mem at 2-6; Koro Reply Mem at 11-13).

The FEC hotly contests whether Specter ‘96's Koro flights were, in fact,
on a stand-by basis, and the only support provided by Specter ‘96 and Koro is
a letter fromone of Koro's owners to the FEC during the admi nistrative
proceedi ngs bel ow. Regardless of the adnmissibility of this evidence, or even
the presence of additional evidence in support of this new argument, it is
cl ear that whether Specter ‘96 was receiving stand-by service or normal
reserved service is a disputed issue of fact. Because we are bound to draw
all reasonable factual inferences in favor of the non-nmovant, we cannot grant
Koro and Specter ‘96's notion on the basis of this argunent.
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nove to the second step — whether the agency’ s regul ations are
“based on a perm ssible construction of the statute.” 1d. at

843; see also Abdulai v. Ashcroft, 239 F.3d 542, 551-52 (3d Gr.

2000). When considering an agency’s construction of an anbi guous
statute, courts are required under Chevron's second step to defer
to the agency’ s interpretation so long as it is reasonable. See,

e.q., United States v. Haggar Apparel Co., 526 U S. 380, 383, 119

S. C. 1392, 143 L. Ed. 2d 480 (1999).

Both parties appear to agree that nothing in the statutory
| anguage or legislative history of FECA speaks directly to the
precise issue in dispute. In terns of congressional intent,
Specter ‘96 relies on the House of Representatives’ rejection of
a 1998 anendnent as support for its position. That anendnent,
of fered by Representative Tom Barrett (D-W), would have required
paynment of charter fares for all travel on corporate or union

aircraft. See Statenent of Rep. Tom Barrett Before House Conm

on Rules, 1998 WL 8993706 (Mar. 25, 1998). Specter ‘96 argues

t hat Congress’s rejection of the Barrett amendnent indicates its
intent that FECA “does not require the paynent of charter rates
for private aircraft.” (Specter ‘96 Mem at 34). The Comm ssion
responds that Congress’s rejection of an anendnent to require a
charter rate on all corporate flights does not support the

concl usion that Congress disagreed with the current regul atory
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di stinctions between aircraft owned by corporations not engaged
in the transportation business and aircraft owned by conmerci al
charter service businesses. (FEC Resp. Mam at 23). 1In
addition, the FEC clains that subsequent |egislative history
cannot be relied upon for evidence of the intent of the Congress
that enacted the statute years earlier. (ld.).

Whil e we are skeptical about the anount of weight that can
be properly given to a failed anendnment that died in commttee,
we need not decide that question in this case. Even if we were
to find clear intent enbodied in Congress’s rejection of the
Barrett anendnent, it does not follow that FECA does not require
charter fares for flights on commercial charter service aircraft.

There are three relevant types of travel: (1) travel on
aircraft provided by ordinary, publicly available, conmerci al
service (e.g., USAirways or Delta); (2) travel on aircraft
provi ded by corporations or |abor organizations not in the air
transportation business (e.g., IBM Teansters, or KAMA); and (3)
travel on aircraft owned by entities who are in the specific
busi ness of providing charter air service (e.g., Koro).
Representative Barrett explained that his amendnent “woul d
requi re candi dates using corporate or union aircraft to rei nburse

the aircraft provider at charter rate.” Barrett Statenent, 1998

WL 8993706. He further explained that one of the principal
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rational es behind the anendnent was to reverse the current policy
that, in his view, “provide[d] executives and |obbyists for [the
corporation that owned the aircraft] with special access to that
candidate.” 1d. Fromthese statenents, it is clear that the
Barrett anendnent addressed only the second category of travel
and woul d have made no change in the current law with respect to
the third category of travel. Specter ‘96 blurs the distinction
bet ween the second and third type of travel by sinply concl uding
that Congress, by rejecting a proposal to nodify the
rei mbursenent rate for travel on non-charter corporate aircraft,
al so rejected the standing FEC regul ation requiring charter fares
on conmercial charter service flights. W find that concl usion
unnmerited and, accordingly, refuse to adopt Specter ‘96's
characterization of the congressional intent expressed.'?

Because we have not found, in FECA s | anguage or el sewhere,
any clear congressional intent on the precise issue before us, we
must determ ne whether the FEC s interpretation of the statute is

reasonable. As we have di scussed, FECA prohibits corporate

12 gpecter ‘96 also briefly argues that Congress’'s intent on this

subject “is further confirnmed by the Rules of the Senate and House, both of
which require only first class fares for private travel.” (Specter ‘96 Mem
at 35). The rules and interpretations Specter ‘96 cites, however, involve
congressional intent as to the respective rules of the House of
Representatives and Senate. There is nothing that necessarily |inks those
expressions of intent to the entirely separate statutory and regul atory
framework of FECA. Any linkage is further belied by the fact that the
specific regulations at issue were not disapproved during any congressi ona
review pursuant to 2 U . S.C. § 438(d). See Denpcratic Sen. Canpaign Com, 454
U S at 34.

42



contributions to political candidates. There is no dispute that
t he FEC has properly promul gated regul ati ons that treat in-Kkind
contributions anong the types of contributions that are

prohi bited. Likew se, there is no dispute that FEC s
construction of what constitutes an in-kind contribution — i.e.,
providing a good or service at a cost bel ow the “usual and
normal” rate — is reasonable. It follows in our viewthat there
i s not hing unreasonabl e about adopting separate regul ations for
corporations that are FAA-licensed charter services (and
therefore have a “usual and normal” fare) and for corporations
that are not in the business of providing air service (and

t herefore do not have an established “usual and normal” fare).
See supra Part I1.B(1) (discussing distinction). That
distinction is at |east a reasonable attenpt to ensure that
political candidates pay the sane fares that a nenber of the
public would pay if he or she contracted with a comerci al
charter service business, such as Koro. Specter ‘96's underlying
objection to this regulatory state of affairs, nanely that it is
unfair for flights on large corporations’ aircraft to be val ued
at a lower price than flights on a small comrercial charter
service's aircraft, is really a criticismof the current

val uation formula used for non-charter corporate air travel --

not a justification for allowing a | ower rate for comerci al
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charter air travel itself or a basis for finding the current
regul atory distinction unreasonable. In sum we find that the
FEC s interpretation of FECA was reasonable, and the regul ati ons

pronul gated do not exceed the scope of that Act.

Based on the foregoing, we will deny Koro and Specter ‘96's
Motion to Dismiss. W nowturn to the FEC s Mtion to Stri ke and

the parties’ cross-notions for summary judgnent.

[11. Motion to Strike

In its Mdtion to Strike, the FEC argues that a | arge portion
of the docunents contained in Specter ‘96's Appendices is
irrelevant or inadm ssible. W have already denied the FEC s
Motion with respect to those docunents pertaining to Specter
‘96's Motion to Dismss. See supra note 5. The remaining
docunents pertain to Specter ‘96's Mtion for Partial Summary
Judgnent and include (1) FEC reports and newspaper articles
regarding the FEC s treatnent of 1996 presidential canpaigns
ot her than Specter *96; and (2) other FEC records, files, neeting
transcripts, and rul emaki ng docunents related to 8§ 114.9(e).
Based on our review of these various docunents, we find the FEC s

Motion to Strike neritless. There is little question that
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docunents nentioned are relevant, at |east for purposes of

Specter '96's equal protection claim Likew se, we think the FEC
overstates the hearsay concerns these materials present at the
sumary judgnent stage. As Specter ‘96 points out, courts have

| ong-consi dered these types of materials when they have been

offered for simlar purposes. See, e.g., N xon v. Shrink M.

&ov't PAC, 528 U.S. 377, 390-94, 120 S. &t. 897, 145 L. Ed. 2d
886 (2000). Because we find that the materials offered by
Specter ‘96 are appropriately considered in the context of a
sumary judgnent notion, we will deny the FEC s Mdtion to Strike

inits entirety.

| V. Mbtions for Sunmmary Judgnent

A. Legal Standard

When deciding a notion for sunmmary judgnent under Fed. R
Cv. P. 56(c), a court nust determ ne “whether there is a genuine
i ssue of material fact and, if not, whether the noving party is

entitled to judgenent as a matter of law.” Medical Protective

Co. v. Watkins, 198 F.3d 100, 103 (3d G r. 1999) (internal

citation omtted). In making this determnation, courts should
view the facts, and reasonable inferences drawn therefrom in the
Iight nost favorable to the non-noving party. See, e.d.

Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U S. 574,
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587, 106 S. Ct. 1348, 89 L. Ed. 2d 538 (1986). For its part, the
non- movi ng party mnust, through affidavits, adm ssions,
depositions, or other evidence, denponstrate that a genui ne issue

exists for trial. See Celotex Corp. v. Catrett, 477 U S. 317,

324, 106 S. C. 2548, 91 L. Ed. 2d 265 (1986). |In making its

showi ng, the non-noving party “must do nore than sinply show t hat
there i s sone netaphysical doubt as to the material facts,” id.
at 586, and nust produce nore than a “nere scintilla of evidence

inits favor” to withstand summary judgenent. Anderson V.

Li berty Lobby, Inc., 477 U S 242, 249, 106 S. C. 2505, 91 L.

Ed. 2d 202 (1986). If the non-noving party fails to create

“sufficient disagreenment to require subm ssion [of the evidence]

to ajury,” the noving party is entitled to judgenent as a matter

of | aw. Li berty Lobby, 477 U S. at 251-52.

B. Specter ‘96's Mtion for Sunmary Judgnent

Specter ‘96 argues that the FEC violated its rights under
the Fifth Amendnent’s Due Process Clause by forcing it to pay
charter fares for corporate flights while forcing every other
presidential canmpaign to pay only first-class fares for simlar
flights. In addition, Specter ‘96 submts that the FEC s
rationale for this unequal treatnent -— i.e., the regulatory

di stinction between flights on aircraft owned by charter services
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and flights on aircraft owned by corporations that are not in the
transportati on busi ness — cannot w thstand scrutiny. The FEC
responds that it admnistered its regulations uniformy and that
the different treatnent of Specter ‘96 conpared to the other
canpai gns owes entirely to Specter ‘96 choosing to fly on
commercial charter flights, instead of non-conmercial corporate
flights as the other candidates did. Further, the FEC naintains
that the regulatory distinction between these types of travel
passes the appropriate |level of scrutiny.

First, to the extent that Specter ‘96 argues that the FEC
enforced its code in a unconstitutional manner by all ow ng other
canpaigns to pay only first-class fares on corporate aircraft
while requiring Specter ‘96 to pay charter fares for simlar
flights, we reject this claim As we have discussed at |ength,
based upon the FEC s reasonable interpretation of its
regul ations, these two types of flights are not the sane.
Specifically, the distinction exists between flights on aircraft
owned by corporations that provide commercial charter service and
flights owned by corporations that do not engage in the air
transportati on busi ness. Specter ‘96's apparent contention that,
under the applicable regulations, there is no difference between
flights on aircraft owned by a comercial carrier |ike Koro and

flights on aircraft owned by a corporation not in the air
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transportation business like Phillip Morris or IBMis sinply
wWr ong.

Next, we nust determ ne whether the regulatory distinction
referred to passes constitutional nmuster. The threshold question
is what |evel of scrutiny should we enploy in making that
determ nation. Specter ‘96 argues that some | evel of hei ghtened
scrutiny applies, while FEC cl ai ns ot herw se.

It is beyond question that “[s]pending for political ends
and contributing to political candidates both fall within the

First Amendnent’s protection of speech and political

association.” FEC v. Colorado Republican Fed. Canpaign Comnm, -—-
US —, No. 00-191, 2001 W 703912, at *6 (U.S. June 25, 2001)
(“Colorado 11"). However, as the Suprene Court also recently

reconfirmed, “ever since we first reviewed the 1971 [ FECA], we
have understood that limts on political expenditures deserve
closer scrutiny than restrictions on political contributions.”

ld.; see also Shrink, 528 U.S. at 387 (“W have consistently held

that restrictions on contributions require | ess conpelling
justification than restrictions on i ndependent spending.”)

(quoting FEC v. Massachusetts Citizens for Life, Inc., 479 U S.

238, 259-60, 107 S. Ct. 616, 93 L. Ed. 2d 539 (1986)). Specter
‘96 clains that, like other restrictions on political speech,

“It]he financial restrictions the FEC i nposes on [ Specter ‘96]’'s
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ability to engage in canpaign travel throughout the nation nust
al so survive exacting scrutiny.” (Specter 96 Mot. Mem at 56).
Specter ‘96 further reasons that “indi spensable instrunments of
effective political speech” such as nmass-mailings and nedi a

operations, see Buckley v. Valeo, 424 U. S 1, 19, 96 S. C. 612,

46 L. Ed. 2d 659 (1976), are “no different than the need for
Presidential candidates . . . to travel throughout the country to
nmeet with supporters and to get out their nessage.” (Specter ‘96
Mot. Mem at 56). W find this argunent unpersuasive.

The FEC s regul atory distinction does not restrict Specter
‘96 fromspending to travel across the country or to engage in
political speech. The restrictions on political conmunication in
Buckl ey placed a ceiling on the expenditures a candi date coul d
make. In contrast, the regulation at issue here in no way limts
Specter ‘96 or any other canpaign’s expenditures.® Mre sinply,
the entire dispute in this case centers on the regulation of in-
ki nd contri butions, as opposed to sone type of expenditure. The
primary regulation at issue, 11 CF. R 8 114.9, sets forth rules

for canpaigns regarding their use of, and paynent for, corporate

13 Regarding the restriction at issue in that case, the Buckley Court
remarked that “[b]eing free to engage in unlimted political expression
subject to a ceiling on expenditures is like being free to drive an autonobile

as far and as often as one desires on a single tank of gas.” Buckley, 424
US at 634 n.18. Here, the FEC has not limted Specter ‘96 to “a single tank
of gas” at all. Rather, to conplete the anal ogy, the FEC has sinply set a

certain price, applicable to all candi dates, who choose to use a type of gas
that does not have an ot herw se established price.
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or union facilities or transportation. By follow ng those rules,
candi dates can avoid receiving a prohibited in-kind contribution
by virtue of their use of corporate facilities or transportation.
See 11 CF. R 8§ 114.9; see also 2 U.S.C. § 441(b)(a) (prohibiting
corporate contributions); 2 U S.C. 8 431(8) (defining
“contribution”); 11 CF.R 8 100.7 (defining ‘anything of value’
as including “all in-kind contributions”). Because the
restrictions at issue in this case are properly viewed as
restrictions on contributions, we wll not apply the nore
exacting scrutiny appropriate for review of restrictions on

expenditures. See Colorado Il, 2001 W 703912, at *6.%

Specter 96 next argues that, regardl ess of what standard of
scrutiny we use, the FEC has failed to justify the distinction

between flights on aircraft owned by commrercial carriers and

% I'n reaching this decision, we recognize that the precise |evel of
scrutiny appropriate for a regulation of a contribution is somewhat nuddl ed.
We believe, however, that it is abundantly clear that this is not the type of
case in which the limtation involves “significant interference with
associ ational rights” that would require the FEC to show that the regul ation
was “closely drawn to match a sufficiently inportant issue.” Shrink, 528 U S
at 387 (internal citations onitted); see also Mariana v. United States, 212
F.3d 761, 770-70 (3d Cir. 2000) (applying “closely drawn” standard to
chal I enge on bans on corporate contributions). Indeed, the limtation at
i ssue here — to the extent there is alimtation at all — is alinmtation on
Koro's ability to give a corporate in-kind donation. On this issue, we note
that Koro has not raised a equal protection argument and, in any event, we are
bound by Third Circuit and Suprenme Court precedent uphol ding the ban on
corporate contributions, see, e.qg., Mariana at 212 F. 3d at 771-773. For its
part, Specter ‘96 has conpletely failed to denonstrate how this facially
neutral regulation affected Specter *96's associational rights in such a way
that would merit nore exacting scrutiny.
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flights on aircraft owned by corporations not engaged in the air
transportation business. Again, we disagree.

The essential issue before us is whether there is sufficient
basis for the FEC to distinguish between the value of a charter
service flight and the value of a non-charter, corporate flight.
Starting fromthe beginning, there is quite obviously a
reasonabl e basis for requiring a political candidate to pay a
charter fare for a flight aboard a charter service flight — a
charter fare is the fare that a nenber of the public would be
required to pay for such a flight. Alowng a political
candidate to pay a | esser charge than other persons (and thereby
permtting an in-kind contribution) would underm ne the entire
pur pose of FECA.

Next, we turn to flights on aircraft owned by a corporation
not engaged in the transportation business. Unlike charter
flights, these flights present a val uation probl em because there
is no established, normal charge for them by definition, a
menber of the public does not have the ability to pay for a
flight aboard, for exanple, Mcrosoft’s private corporate jet.
To address this situation, the FEC, with Congress’s acqui esce,
chose to val ue these types of flights at a first-class rate.

That val uation may well have been ill-chosen or unwi se, and the

FEC and Congress coul d have quite plausibly assigned a different
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value to these flights. But it is not this Court’s role to
substitute our judgnment for the judgnent of Congress and the FEC
wWth respect to the proper value of corporate flights. Because
the flights at issue did not have an established usual and normnal
fare, sone reasonable value had to be assigned to them and there
i s nothing unreasonabl e about valuing these flights at a first-
class fare. Indeed, as Specter ‘96 itself points out, both the
FEC and Congress had the specific opportunity to change that
valuation to a charter fare but instead chose to keep the first-

class rate. See Canpaign Travel on Corporate Aircraft, 56 Fed.

Reg. 64,566, 64,567 (FEC Dec. 11, 1991) (notice of disposition)
(rejecting proposed rule to require reinbursenment at charter rate
for flights aboard corporate- or union-owned aircraft);

Representative Barrett July 20, 1998 Press Rel ease at 2414A

(noting Congress’s rejection of anmendnent that woul d have
required rei mbursenent at charter rate for flights aboard
corporate- or union-owned aircraft).?®®

Finally, as a result of the above, we are left with a
distinction in the regul atory apparatus between the val uati on of

flights on charter service aircraft and flights on ordinary,

15 W also note that, even if we agreed with Specter ‘96 that a charter
rate nmust be used to value corporate flights on non-charter service aircraft,
that determ nati on woul d not advance Specter ‘96's ultimate argunent that it
shoul d be permitted to pay first-class fares on charter service aircraft.
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private corporate aircraft. Specter ‘96 seizes upon this

distinction, arguing that it cannot survive any |evel of equal
protection scrutiny. Although it is clear that a distinction
exists, it is equally clear that every regulatory distinction

does not equate to an equal protection violation. See, e.qg., FCC

v. Beach Coonm, Inc., 508 U S 307, 315-16, 113 S. . 2096, 124

L. Ed. 2d 211 (1993) (recognizing that regulatory requirenents
will often involve difficult line-drawing and that “the fact that
the Iine mght have been drawn differently at sone points is a
matter for legislative, rather than judicial, consideration”).
Quite sinply, the flights in question are different, as we have
now observed several tines. Likew se, while other canpaigns paid
a different rate, those canpaigns did so because they travel ed
aboard different types of flights than did Specter ‘96. Specter
“96's chief claimappears to be that the commercial charter
flights it took were, in sumand substance, the sane as the non-
comercial, corporate flights the other canpaigns took. While
Specter ‘96 may believe that to be the case, the FEC and Congress
have taken the different view that the value of non-charter,
corporate flights nost closely approxi mates the value of a first-
class flight. Gven that these flights have no established or

ot herwi se ascertainable value in an open market, and that

Congress and the FEC have unm stakably rejected Specter *96's
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position in favor of their own, we conclude that the distinction
enbodied in the regulations is reasonable. The differences in
effect in this case are not due to any disparate treatnent, but
are the result of the free choices of Specter ‘'96. Simlarly,
there is no evidence of any kind that application of this neutral
distinction disparately inpacts any particul ar canpai gn or

candi date. Specter ‘96's clains, for all of their forceful ness,

fall well short of constitutional dinension.

C. The FEC s Mdtion for Partial Summary Judgnent

The FEC al so cross-noves for partial summary judgnent wth
respect to Specter ‘96 receiving, and Koro giving, an in-kind
contribution in violation of 2 U S.C. 8§ 441b(a). Because we
believe that there are several genuine issues of material fact
still in dispute, we will deny the FEC s Mbdti on.

The FEC argues that Specter ‘96 and Koro have conceded that
Specter ‘96 only paid first-class fares for flights for which
Koro normal ly charged a charter rate. Wile Specter ‘96 has
admtted that only first-class fares were paid for the flights in
guestion, that is not the end of the matter. Both Specter ‘96
and Koro maintain that the true nature of the flights was “stand-
by” and that the normal price charged for such flights was only a

first-class fare. In addition, a dispute exists over the actual
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ownership of the aircraft that Koro used for several of Specter
‘96's flights. The parties also continue to disagree on the
exact nunber of flights that are subject of this action and the
docunent ati on supporting that determ nation. The resolution of
any of these issues could alter the ultimate finding in this
case. As a result, we conclude that summary judgnent is

i nappropriate at this tinme. Accordingly, we will deny the FEC s

Mbt i on.

CONCLUSI ON

For the foregoing reasons, we will deny all of the notions

currently before the Court. An appropriate O der foll ows.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FEDERAL ELECTI ON COWM SSI CN,

Plaintiff, : CIVIL ACTI ON

V. : No. 00- Cv-3167

ARLEN SPECTER * 96, et al.

Def endant s.

ORDER

AND NOW this day of July, 2001, upon consideration

of Arlen Specter ‘96 and Paul D anond’s Mdtion to Dismss

(Docunent No. 13); Koro Aviation’s Mdttion to Dismss (Docunent

No. 11); the Federal Election Comm ssion’s Mdtion to Strike

(Docunment No. 19); and the Federal Election Conm ssion’s Mtion
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for Summary Judgnment (Docunent No. 17), and the Responses

thereto, it is hereby ORDERED that ALL of the Mdtions are DEN ED.

BY THE COURT:

J. CURTIS JOYNER, J.
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